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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
)
KERRY ALLEN HOWELL,
)
)
Defendant-Appellant.
)
____________________________________)

NOS. 45927 & 45928
KOOTENAI COUNTY
NO. CR-2013-13847 &
CR-2017-21467
APPELLANT’S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Kerry Allen Howell filed appeals from the order revoking his probation in Case No. CR2013-13847 (burglary), and from the judgment imposing sentence in Case No. CR-2017-21467
(unlawful possession of a firearm). Mindful of the fact he has since completed his court-ordered
rider and is currently on probation in both cases, Mr. Howell asserts the district court abused its
discretion in revoking probation in CR-2013-13847. He also challenges as excessive his
underlying sentence of five years, with two years fixed, imposed in Case No. CR-2017-21467,
mindful of the fact that this is the sentence he agreed to pursuant to the plea agreement.
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Statement of the Facts and Course of Proceedings
Mr. Howell was stopped by a police officer for an apparent driving violation. (R., p.15.)
After he informed the officer that he was on probation and told the officer there was a rifle inside
the vehicle, Mr. Howell was arrested. (R., pp.15-16.) The State filed a Criminal Complaint
charging Mr. Howell with unlawful possession of a firearm, Case No. CR-2017-21467, and he
was bound over after waiving his preliminary hearing. (R., pp.26-27, 44-45.) Pursuant to an
agreement, Mr. Howell pled guilty to the charge and the State promised to not file a sentencing
enhancement; the agreement further provided that the sentence imposed run concurrently with
Mr. Howell’s sentence in the probation case, CR-2013-13847, and that the district court would
retain jurisdiction in both cases. (Tr., p.5, L.15 – p.6, L.12; p.10, Ls.7-12.)
The State subsequently filed a Report of Probation Violation in Case No. CR-201313847. (Supp.R., p.94.) At a combined disposition/sentencing hearing, 1 and after Mr. Howell
admitted to violating his probation, the district court revoked probation and executed sentence in
Case No. CR-2013-13847 (Supp.R., p.106), and in Case No. 2017-21467, the district court
followed parties’ stipulated sentence and imposed a concurrent sentence of five years, with two
years fixed (R., p.52; Tr., p.19, L.17 – p.20, L.9). The district court retained jurisdiction in both
cases. (Tr., p.20, Ls.1-9; R., p.52; Supp.R., p.120.)
Mr. Howell filed notices of appeal that are timely from the order revoking probation in
CR-2013-13847, and timely from the judgment of conviction in CR-2017-21467. I.A.R. 14(a),
17(e)(1)(C).

(R., p.55; Supp.R., p.106.)

This Court then ordered Mr. Howell’s appeals

consolidated. (R., p.78; Supp.R., p.122). Subsequent to his filing these appeals, Mr. Howell
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Mr. Howell waived the presentence investigation report, citing his eagerness to begin his rider.
(Tr., p.6, Ls.3-6.)
2

completed his rider and the district court placed him on probation, suspending his sentences in
both cases. (Supp.R., p.126.)

ISSUE
I.

Did the district court abuse its discretion by revoking Mr. Howell’s probation in CR2013-13847?

II.

In CR-2017-21467, did the district court abuse its discretion by imposing an excessive
sentence?

ARGUMENTS
I.
The District Court Abused Its Discretion By Revoking Mr. Howell’s Probation In
Case No. CR-2013 – 13847
The appellate court employs a two-step analysis to review a probation revocation
proceeding. State v. Garner, 161 Idaho 708, 711 (2017) (quoting State v. Sanchez, 149 Idaho
102, 105 (2009)). First, the court determines “whether the defendant violated the terms of his
probation.” Id. Second, “[i]f it is determined that the defendant has in fact violated the terms of
his probation,” the court examines “what should be the consequences of that violation.” Id. A
decision to revoke probation will be disturbed on appeal only upon a showing that the trial court
abused its discretion. State v. Beckett, 122 Idaho 324, 325 (Ct. App. 1992).
In determining whether to revoke probation, the trial court must examine whether the
probation is achieving the goal of rehabilitation and is consistent with the protection of society.
State v. Upton, 127 Idaho 274, 275, 899 P.2d 984, 985 (Ct. App. 1995). “The purpose of
probation is to give the defendant an opportunity to be rehabilitated under proper control and
supervision.” State v. Mummert, 98 Idaho 452, 454 (1977). “In determining whether to revoke
probation a court must consider whether probation is meeting the objective of rehabilitation
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while also providing adequate protection for society.” Upton, 127 Idaho at 275. The court may
consider the defendant’s conduct before and during probation. State v. Roy, 113 Idaho 388, 392
(Ct. App. 1987).
Mindful of the fact that he admitted violating his probation, and that the district court has
since suspended his sentence and placed him back on probation, Mr. Howell asserts that the
district abused its discretion by revoking his probation.

II.
The District Court Abused Its Discretion By Imposing An Excessive Sentence In
Case No. CR- 17-21467
The appellate court reviews the district court’s sentencing decisions for an abuse of
discretion. State v. Miller, 151 Idaho 826, 834 (2011). The relevant, multi-tiered inquiry asks:
(1) whether the trial court correctly perceived the issue as one of discretion; (2) whether the trial
court acted within the boundaries of its discretion; (3) acted consistently with the legal standards
applicable; and (4) whether the trial court reached its decision by an exercise of reason. State v.
Le Veque, 164 Idaho 110, 112 (2018). Where, as in the present case, the defendant challenges
his sentence as excessively harsh, the appellate court conducts an independent review of the
record giving consideration to the nature of the offense, the character of the offender, and the
protection of the public interest. State v. Miller, 151 Idaho 828, 834 (2011). An abuse of
discretion occurs if the district court imposed a sentence that is unreasonable, and thus excessive,
“under any reasonable view of the facts.”

State v. Strand, 137 Idaho 457, 460 (2002);

State v. Toohill, 103 Idaho 565, 568 (Ct. App. 1982). “A sentence is reasonable if it appears
necessary to accomplish the primary objective of protecting society and to achieve any or all of
the related goals of deterrence, rehabilitation, or retribution.” Miller, 151 Idaho at 834. When
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reviewing the length of a sentence, the Court considers the entire sentence. State v. Oliver, 144
Idaho 722 (2007).
Mindful of the fact that his underlying sentence of five years, with two years fixed, is the
sentence he agreed to under the terms of plea agreement in 2017-21467, Mr. Howell contends
the sentence is unreasonably harsh and represents an abuse of the district court’s discretion.

CONCLUSION
Mr. Howell respectfully requests that this Court vacate its order revoking probation in
Case No. CR-2013-1384. In Case No. CR-2017-21467, he asks this Court to reduce his sentence
or else vacate his sentence and remand his case to the district court with instructions to impose a
less severe, reasonable sentence.
DATED this 26th day of February, 2019.
/s/ Kimberly A. Coster
KIMBERLY A. COSTER
Deputy State Appellate Public Defender
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